
 

 

DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE 

Meeting date: 28th June 2021 

From: Executive Director – Economy and 
Infrastructure 

 

CA13/29 – APPLICATION TO CORRECT MISTAKEN 

REGISTRATION; CL20 CALDBECK COMMON.   

1.0 EXECUTIVE SUMMARY 

1.1 Cumbria County Council is the registration authority for common land 
and town and village greens under the Commons Act 2006. 

1.2 An application has been received from Mr Gordon Watson to correct a 
mistaken registration in common land register unit CL20 Caldbeck 
Common. 

1.3 The applicant claims that a small area of land was registered as 
common land by mistake and has requested that it be deregistered. 

1.4 The purpose of this report is to request Members to make a decision as 
to whether the application should be granted, and a correction made to 
the Council’s register of common land.  

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 

IMPLICATIONS, AND LINKS TO COUNCIL PLAN 

2.1 The relevant corporate theme is that people in Cumbria are healthy and 
safe. 

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored.  

3.0 RECOMMENDATION 

3.1 It is recommended that the Committee accepts the application and 
corrects the common land register by deregistering the land, on the 
grounds that the land in question immediately before its provisional 
registration was not land subject to rights of common, waste land of a 



 

 

manor, a town or village green, or land of a specified in Section 11 of 
the Inclosure Act 1845.   

4.0 BACKGROUND 

The Application: 

4.1 On 6th June 2020, Cumbria County Council, as registration authority for 
common land and town and village greens (“the Registration Authority”), 
received an application on Form CA13 (“the Application”) under Paragraph 7 
of Schedule 2 to the Commons Act 2006 (“the 2006 Act”) from Mr Gordon 
Watson (“the Applicant”), to deregister land, on the grounds that it was 
wrongly registered as common land. A copy of the Application and 
supporting documentation is attached to this report at Appendix 1. 

4.2 The Application relates to a parcel of land roughly 0.082 acres in area 
located at Paddigill Farm, Caldbeck, CA7 8EG and shown edged red at 
Appendix 2, referred to hereafter as “the Application Land”. The Application 
Land forms part of the land comprised in common land register unit ‘CL20 
Caldbeck Common’, part of which is shown hatched green on Appendix 2. 
Caldbeck Common itself stretches over an area of almost 10,000 acres.  

4.3 The Applicant now wishes to deregister the Application Land, as in his view 
the registration was mistaken, because, immediately before its provisional 
registration, the Application Land was not subject to rights of common, waste 
land of the manor, a town or village green (within the meaning of the 1965 
Act as originally enacted) or land of a description specified in section 11 of 
the Inclosure Act 1845.  

4.4 The Applicant requests the removal of the Application Land from the register 
of common land. 

4.5 On 19th June 2020 the Application was deemed to have been duly made and 
notice of the Application was advertised on Cumbria County Council’s 
website and on the site of the Application Land.  The notice was also sent to 
relevant parties in accordance with Schedule 7 of the Commons Registration 
(England) Regulations 2014 (“the 2014 Regulations”). Anyone wishing to 
submit representations to the Application had until 31st July 2020 to do so. 

Registration of CL20, Caldbeck Common 

4.6 CL20 was provisionally registered as common land on 17th July 1967 under 
Section 4 of the Commons Registration Act 1965 (“the 1965 Act”), pursuant 
to application no. 60 made by the Clerk of Caldbeck Parish Council (“the 
1967 Application”). 

4.7 Objection no. 114 made on 29th September 1970 (“the 1970 Objection”) was 
submitted in relation to the registration of Caldbeck Common. This objection 
is attached as Appendix 3. The objection itself could be considered to be 
misguided, as it objected against the registration of two small pieces of land 
that were not even part of the land that the 1967 Application sought to 



 

 

register as common. It may be worth noting that the land objected to was 
also several miles away from the Application Land which is the focus of the 
Application. 

4.8 The misguidedness of the 1970 Objection is supported by the minutes of a 
local Parish Council meeting held on the 27th August 1981, which state that 
“the Chairman explained that the notice received from the Commons 
Commissioners regarding Register Unit CL20 related to an objection by Mr 
Little against the inclusion of land known as Alcock Field and 
Brackenheads.  The Chairman advised however that this land had not been 
included as part of the Common and suggested that a suitable letter could 
be drawn up to the Commons Commissioner for Mr Little to withdraw his 
objection.” An extract of these minutes sourced from the Council’s archival 
files is included at Appendix 4. 

4.9 At the Commissioner’s hearing held on 26th July 1982 the Commissioner 
was aware of the withdrawal of the 1970 Objection. It is noted in the 
Commons Commissioner’s decision (included as Appendix 5) that “the 
Objection was now withdrawn”. It is unclear if the Commissioner was 
informed of this withdrawal prior to the meeting itself.  

4.10 Following the withdrawal of the 1970 Objection, it appears as though the 
merits of the land registration were never discussed at the Commissioner’s 
Hearing, and the provisional registration of the land became final on 7th 
October 1982 without modification. 

4.11 For reasons which will be explained later in this report the Applicant claims 
that the provisional registration of the Application Land itself was not referred 
to a Commons Commissioner. 

The Objection 

4.12 One formal objection was received in relation to the Application, from Mr 
Hugh Craddock on behalf of the Open Spaces Society (“the Objector”). A 
copy of this objection, and the Applicant’s subsequent reply to this objection 
(received in two parts), is included as Appendix 6. 

4.13 To reach an accurate and robust recommendation the Registration Authority 
exercised its powers under 27(4) of the 2014 Regulations on several 
occasions to offer both the Applicant and the Objector a chance to comment 
further. Copies of those further representations can be provided on request. 

4.14 Following those representations, the Registration Authority offered the 
Applicant a chance to make oral representations under 27(7) of the 2014 
Regulations. The oral representations were provided (virtually) by the 
Applicant’s representative on 1st April 2021. A summary of those 
representations, as agreed by Officers, is included as Appendix 7. 

The Law: 

4.15 Part 1 of the 2006 Act was implemented in Cumbria on 15th December 2014 
and allows applications to be made to amend the Commons and Town and 
Village Green Register.  



 

 

4.16 The Application is made under Schedule 2 Paragraph 7 of “the 2006 Act” 
which states:  

“Other land wrongly registered as common land” 
7 (1) If a commons registration authority is satisfied that any land registered 

as common land is land to which this paragraph applies, the authority 
shall, subject to this paragraph, remove the land from its register of 
common land. 

(2) This paragraph applies to land where— 
a) the land was provisionally registered as common land under 

section 4 of the 1965 Act; 
b) the provisional registration of the land as common land was not 

referred to a Commons Commissioner under section 5 of the 1965 
Act;  

c) the provisional registration became final; and 
d) immediately before its provisional registration the land was not any 

of the following: 
i) land subject to rights of common; 
ii) waste land of a manor; 
iii) a town or village green within the meaning of the 1965 

Act as originally enacted; or 
iv) land of a description specified in section 11 of the 

Inclosure Act 1845 (c. 118).  
 

Application of the law to the facts and evidence of the Application: 

4.17 The Application complies with the formal requirements as to form and 
content contained in the 2014 Regulations. 

4.18 The statutory criteria as set out above are considered in relation to the 
Application as follows: 

(a) The land was provisionally registered as common land under 
section 4 of the 1965 Act:  

The Application Land was provisionally registered as common land 
register unit CL20 on 17th June 1967 under section 4 of the 1965 Act 
pursuant to application no. 60.  

I believe that this element of the criteria is satisfied.  

(b) The provisional registration of the land as common land was not 
referred to a Commons Commissioner under section 5 of the 1965 
Act:  

This has proved to be the divisive element of the criteria, and it is the 
element upon much of representations have focused upon. Following the 
oral representations received on behalf of the Applicant, Officers wrote to 
both the Applicant and Objector on 19th April 2021 outlining the 
Registration Authority’s views. A copy of this letter is included as 
Appendix 8. That letter gives an in-depth view of Officers’ analysis of this 
element, but for ease I will also summarise below. 



 

 

 
The Applicant contends that no land was referred to the Commons 
Commissioner as there was no objection to the registration of any land 
which was provisionally registered as CL20 Caldbeck Common. I do not 
accept this argument. Whilst the 1970 Objection was clearly misguided 
(as it objected against land that was not part of the provisional 
registration), it was still classed as an objection, and this objection still 
resulted in a referral to the Commons Commissioner. I accept that the 
1970 Objection was withdrawn, and the merits of the land registration 
were likely never discussed at the Commissioner’s hearing, but the 2006 
Act does not stipulate that the matter had to be considered by the 
Commissioner, the Application must fail if the land was simply referred to 
a Commissioner. 
 
Whilst I am satisfied that there was a referral to the Commissioner, I must 
determine whether the Application Land itself was referred. This stems 
from representations received in relation to the wording of the 2006 Act, 
where the Applicant and Objector agreed that any reference to “the land” 
made within paragraph 7 of Schedule 2 (quoted at 4.16 above) refers to 
the land comprised in the Application, not the entirety of the common. I 
support this interpretation of the wording of the 2006 Act.  
 
I must therefore determine whether the 1970 Objection and subsequent 
referral put the whole of the common comprised in the provisional 
registration in referral – including the Application Land. The Objector 
believes it should, based upon the judgement in Re West Anstey 
Common (in the Court of Appeal: [1985]) (“West Anstey”); whilst the 
Applicant has put forward several reasons why this Application should be 
distinguished from West Anstey, which Officers have covered within 
Appendix 8.  
 
Lord Justice Slade’s conclusion in West Anstey was that an objection 
against any part of the land puts in issue the entire registration. An 
extract from Lord Justice Slade in the West Anstey judgement is provided 
below, for ease of reference: 
 
“This is entirely consistent with the way in which I read the relevant 
provisions of the Act of 1965. Irrespective of the form of the regulations, I 
think that an objection made under section 4 to the registration of any 
land as common land necessarily puts in issue the entire registration. It is 
the act of registration to which objection is taken; and that act is 
indivisible. It matters not that the grounds of objection relate only to part 
of the land comprised in the registration. The "registration of land as 
common land" which was objected to in the present case was, in my 
view, the registration of the unit no. C.L. 143 as common land.” 
  
I see the basis of the decision being the wording given in the relevant 
provision of the 1965 Act. The West Anstey judgement sets out that any 
objection made under section 4 to “part of the land comprised in the 
registration” is against the act of registration itself, and that act is 
indivisible. As a matter of fact, the 1970 Objection did not object to any 
part of the land included within the provisional registration of CL20 



 

 

Caldbeck Common. The parcels of land subject to the 1970 Objection 
were never included within the 1967 Application or subsequent 
provisional registration.  
 
I therefore accept that the Application can be distinguished from West 
Anstey, on the grounds that there had not been an objection under 
Section 4 of the 1965 Act to any part of the land comprised in the 
registration. 
 
In conclusion, I believe that there was a referral to the Commons 
Commissioner, but as previously agreed by both the Applicant and 
Objector, the wording of the 2006 Act means that there is a reliance on 
the West Anstey judgement to establish if an objection to part of the 
provisional registration leads to the referral of the entire registration. In 
this instance I see a reason to distinguish from the West Anstey case, as 
I do not consider that there had been an objection under Section 4 of the 
1965 Act to any part of the land comprised in the registration. The 
reasoning behind the West Anstey judgement can therefore not apply to 
the present application, and for that reason I believe that, on balance, 
this element of the criteria has been satisfied.  
 
I would like to put on record that I do see the West Anstey judgement as 
an important authority in interpreting Schedule 2, paragraph 7(2)(b) of the 
2006 Act, and that should the 1970 Objection have objected to any part 
of the land comprised within the provisional registration, then I believe the 
judgement in West Anstey would have applied and my recommendation 
would have been to reject the application. 

 
(c) the provisional registration became final: 

The registration became final following the Commons Commissioner’s 
decision. A new entry confirming the registration of the land was added to 
the land section of the commons register on 7th October 1982 and the 
word “FINAL” was added by the Commons Registration Officer. 

I believe that this element of the criteria is satisfied. 

(d) Immediately before its provisional registration the land was not any 
of the following – 

(i) Land subject to rights of common  

The Applicant claims that no rights of common were held over the 
Application Land immediately before its provisional registration, “as the 
land was excluded from the common by a sheep proof stone wall and 
common graziers had had no access to the Land for over 50 years before 
that date”. Witness statements and plans provided by the Applicant as 
part of the Application (included at Appendix 1) support this claim. A site 
visit carried out by Officers on 19th June 2020 found this stone wall to still 
be in situ, as can be seen on the photograph at Appendix 9. I cannot see 
any reason not to accept the Applicant’s claims. 



 

 

I believe that this element of the criteria is satisfied. 
 
(ii) Waste land of the manor 

Whilst it is assumed that the land was “of a manor” as it once formed part 
of Caldbeck Common, the land was enclosed as part of Paddigill Farm 
prior to provisional registration (probably in 1926 according to the 
Applicant). The established definition of waste land given in AG V 
Hanmer 1859 is land which is “open, uncultivated and unoccupied”. The 
land was clearly not “open” and witness statements also claim that the 
land was cultivated. It was therefore not waste land of a manor before its 
provisional registration. 
 
I believe that this element of the criteria is satisfied. 
 
(iii) A town or village green within the meaning of the 1965 Act as 
originally enacted 

I carried out a search of DEFRA’s database and found no records to 
indicate that the Application Land was a town or village green 
immediately prior to its provisional registration in 1967, or at any other 
time. The Application Land is enclosed by a stone wall and is surrounded 
by farmland and common, away from any settlements. There is no 
suggestion that the land was a town or village green within the meaning 
of the 1965 Act as originally enacted. 

I believe that this element of the criteria is satisfied. 
 
(iv) Land of a description specified in section 11 of the Inclosure Act 
1845 (c.118):  

There is no evidence to suggest that the Application Land had ever been 
land as described in section 11 of the Inclosure Act 1845 (c.118). The 
representations provided by the Applicant support this position. 
 
I believe that this element of the criteria is satisfied. 
 

I am therefore satisfied that, on the balance of probabilities, all necessary 
criteria have been met. 

5.0 LEGAL IMPLICATIONS 

5.1 The Council has a statutory duty to keep a register of Common Land and 
since the implementation of Part 1 of the 2006 Act, has the power to amend 
the register. The Council’s Constitution at Part 2G 2.1) f) i) delegates this 
responsibility to the Development Control and Regulation Committee. 

5.2 In considering the Application, Members must consider all of the evidence 
available to them, and must be satisfied that the evidence shows that each 
aspect of the statutory conditions set out at Schedule 2 Paragraph 7 of the 
2006 Act have been met. The burden of proof in this regard is firmly upon 



 

 

the Applicant to provide the required evidence. The standard of proof to be 
applied is the usual civil standard “on the balance of probabilities”, i.e. it must 
be more likely than not. 

5.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the Application. It is for Members to 
determine the Application fairly, putting aside any considerations of the 
desirability of the land being registered as Common Land or being put to 
other use. 

5.4 Although the findings of the Officer Recommendations are for the Committee 
to proceed with determination and acceptance of the Application, the 
Committee is not bound to follow the Recommendation; providing that in 
reaching its decision it applies the correct legal principles and duly considers 
the evidence. Therefore, Members are free to accept or reject any of the 
Recommendations in the report.  If the members reject the Officer’s findings 
and decide either not to determine the Application or to reject the Application 
and keep the Application Land on the register of common land, the 
Committee should set out their reasons at the meeting.  

5.5 There is no right of appeal against a Committee decision. The route for any 
challenges would be via judicial review in the High Court, where the issue 
would be whether the Committee had misdirected itself in law. Should a 
judicial review application be successful, the Council would be obliged to re-
determine the Application, a successful judicial review application would not 
of itself determine that the Application Land was or was not Common Land. 

5.6 All other legal considerations, issues and implications have been addressed 
within the detail of the report. 

6.0 OPTIONS 

6.1 The Committee may accept or reject the Recommendation. 

6.2 If the Recommendation is accepted the Registration Authority will give effect 
to the determination by deregistering the Application Land, which will entail 
the addition of a registration amendment in register unit CL20 confirming 
deregistration of the part, and the amendment or preparation of a fresh 
edition of the register map showing the Application Land marked as 
deregistered. 

6.3 If the Recommendation is rejected the Application Land will remain 
registered as common land. 

6.4 Members should note that the decision of the Committee in relation to an 
application to correct the register is a legal decision and is not a matter of 
policy or discretion.  

 

 



 

 

7.0 CONCLUSION 

7.1 I am of the opinion that the Application has been validly made. The evidence 
provided by the Applicant and my own research supports the claim that the 
Application Land was not common land at the time of registration.  

7.2 The contention with the Application arose from Schedule 2, paragraph 
7(2)(b) of the 2006 Act, which states that land cannot be deregistered where 
the provisional registration of the land was referred to a Commons 
Commissioner. Although both Applicant and Objector agreed that reference 
to “the land” at Schedule 2, paragraph 7 referred to the application land (and 
not the entire common), the West Anstey judgement concluded that an 
objection to part of the provisional registration brought into question the 
entire registration. Although there was a referral relating to CL20 Caldbeck 
Common, this was based upon a misguided objection, and for the reasons 
outlined in 4.18 of this report (and further covered in Appendix 8) I am of the 
belief that, in this instance, the Application can be distinguished from West 
Anstey case. I am therefore satisfied that, on the balance of probabilities, the 
land was not referred to a Commons Commissioner.         

7.3 The Application Land should therefore be removed from the register of 
common land under paragraph 7 of Schedule 2 to the Commons Act 2006.  

7.4 I consider it reasonable that this Committee resolves that the common land 
register be amended and the Application Land be deregistered. 

  

 

 

Angela Jones  
Executive Director – Economy and Infrastructure 
3rd June 2021 
  
 
APPENDICES 
 
Appendix 1 – Copy of Application CA13/29 and supporting documents 
Appendix 2 – Map of Application Land  
Appendix 3 – The 1970 Objection 
Appendix 4 – An extract of minutes taken from a Caldbeck Parish Council  

  meeting where the 1970 Objection was discussed 
Appendix 5 – The Commons Commissioner’s decision 
Appendix 6 – The Open Spaces Society’s objection and Applicant’s response 
Appendix 7 – Summary of the oral representations received 
Appendix 8 – Officers’ review following the oral representations 
Appendix 9 – Photograph of Application Land taken on the site visit 
 
 
 
 



 

 

 
IMPLICATIONS 
 
Staffing: None 
Financial: There would be cost implications in the event of an 

application for judicial review, however the Council is the 
registration authority and therefore has a statutory duty to 
decide applications. 

Property: None 
Electoral Division(s): Caldbeck 
Human Rights: The Council as registration authority has to make a 

decision in accordance with the law and in particular with 
the provisions of the 2006 Act, given these legal criteria a 
decision must reflect the legislation despite any other 
rights of individuals. 

 
 
 
PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS 
 
No previous relevant decisions 
 
 
CONSIDERATION BY OVERVIEW AND SCRUTINY 
 
Not considered by Overview and Scrutiny 
 
 
BACKGROUND PAPERS 
 

 Commons Act 2006 

 Commons Registration (England) Regulations 2014 

 Commons Registration Act 1965 

 Defra Part 1 of the Commons Act 2006: Guidance to Commons Registration 
Authorities and the Planning Inspectorate 2015. 

 Re West Anstey Common (in the Court of Appeal: [1985]) 
 

 
 
 
Contact: Jason Weatherill 
 01228 221028 
 jason.weatherill@cumbria.gov.uk 

 

 

 


